LAW TIPS
PATENT TROLLS – WHAT BUSINESSES NEED TO KNOW
This article is the second and last of the two-part series regarding patent infringement.
Authored by attorney Jonathan V. Gallo, jgallo@vanblacklaw.com; 757.446.8683
In part one we discussed what are “non-practicing entities” and •
how patent trolls operate by sending letters threatening litigation
of alleged infringement. In this article, we will expand on how
patent trolls really operate.
•
Who Are the Targets?
While large technology companies such as Apple, Microsoft,
Google, and Amazon have been targeted, patent trolls often also
target small to medium-sized businesses. They often target
businesses that are end-users of certain technologies or software
applications instead of the company that actually developed the
technology or software application. For example, in one case, a
small business was sued by a patent troll who alleged that the •
business’s use of an online ordering and delivery system
application infringed the troll’s patents. In a more well-known
example, multiple businesses have been threatened with suit for
using copy machines that allowed those businesses to scan and
transmit documents via email directly from the copiers through
a local network.
•
The reasons for targeting small business end users are
simple. First, the number of end users is far greater than the
number of creators which provides a greater number of •
targets. Second, smaller businesses have fewer resources to
defend against infringement lawsuits, which can often take years
to defend and can cost millions of dollars in legal fees, thereby
increasing the likelihood that the businesses will pay the license
fee to avoid litigation.
I Have Received a Demand Letter – Now What?
Businesses targeted with demand letters have a number of
options. These options depend on many factors and businesses
should contact competent legal counsel when receiving any
demand letter prior to taking any action, since not all allegations
of infringement come from patent trolls. Some of the possible
actions are:

Ignore It. It is possible that the sender will not follow up on its
threat to sue. However, some NPEs are aggressive and ignoring
the first letter may lead to a second letter or worse, a lawsuit.
Fight Back. Some businesses may decide to respond to the letter
by demanding that the sender provide more specificity regarding
the claims. This may include consultation with a qualified
attorney to analyze the merits of the claim and to help determine
what action, if any, is required. Extended litigation will likely
be more expensive than the license fee requested. Although
generally, the goal is to obtain the license fee and avoid costly
litigation, weighing the cost of paying the license versus the cost
of litigation is an important analysis for every business.
If a business believes it has been accused of patent infringement
in bad faith, it may decide to file a complaint with the Virginia
Attorney General’s Office, who has the authority under Virginia
law to investigate such claims. However, filing a complaint does
not prevent a lawsuit, nor does it guarantee that the Attorney
General’s Office will initiate an investigation.
Insurance. There are insurance policies that cover patent
infringement claims. These can be expensive, however, and the
policy would have to be purchased before receiving a demand
letter.
Avoidance. Businesses
may
attempt
to
negotiate
indemnification clauses into their contracts with vendors to
protect against infringement claims. However, these attempts
are not always successful.
The Bottom Line
While recent federal court decisions have made an impact, patent
trolls continue to exist and target businesses. If you receive a
demand letter alleging patent infringement, do not throw it in the
trash. It is important to contact competent legal counsel and your
insurance company to evaluate the allegations before deciding
on your course of action. Doing so will help your business to
make the most informed and appropriate decision based on the
circumstances. For additional information, please contact the
authoring attorney.
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